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STATEMENT

In the brief of appellants, three principal proposi-

tions are urged : First, that there is a lack of indispen-

sable parties; second, that the contracts call for a spe-

cific amount of water, to-wit: 4.2 acre feet per acre

per season, which has not been furnished, and, third,

that interest upon the principal sum found due should

only be allowed from the date of decree. The other

assignments of error will only require passing notice.



I

LACK OF PARTIES

The argument that there is a want of indispensable

parties in this case is based upon a confusion between

the terms ''indispensable parties" and ''necessary par-

ties", and in part upon the erroneous assumption that

the pleadings in these cases present the same issues

as the pleadings in the case of Commonwealth Trust

Company vs. Max Smith, 273 Fed. 1, 266 U. S. 152,

69 L. Ed. , which decisions are principally relied

upon as sustaining the contention of appellants.

In fact, the pleadings in the present case were

amended to conform to the ruling of the District

Court in the Max Smith case by omitting all reference

to the attempt made in the Smith case to obtain from

each settler on the project his proportionate share of

the cost of construction based upon the number of

acres to which the project was finally reduced. Thus

all of Paragraph IX of the form of complaint used in

the Smith case is omitted and a portion of Paragraph

X in the Smith case is also stricken, and in lieu thereof

the paragraph beginning on page 28 is inserted (Rec.

pp. 26-29). Again the last sub-paragraph of Para-

graph XI of the Smith complaint is omitted from the

bill in the present cases and Paragraph XIII is entirely

new (Rec. pp. 32, 33). The portions of the bill in the

Smith case which were stricken out by amendment

were those alleging facts requiring the adjudication of

the cost of the project, the determination of the acre-

age, and the particular tracts to which it should be

reduced and increasing the cost per acre charged against



each settler in proportion to the reduction. Thus in

Paragraph XI it was alleged that by reason of the

reductions of the project to approximately 60,000 acres,

the proportionate cost should be increased by $20.00

per share, and that if the project was reduced below

that area the cost per acre should be still further in-

creased. In lieu of these allegations appellees in their

bills in the cases now before the Court expressly accept

the action of the State Land Board and of the Secre-

tary of the Interior in reducing the project to 35,000

net irrigable acres, and they have accordingly acquired

at great expense to themselves, the stock from the

excluded lands, and prior to the entry of the decrees

appealed from shares of stock were deposited with the

Clerk of the lower Court representing 1 5/7 shares for

each irrigable acre in the respective tracts owned or

claimed by appellants so that, regardless of the claims

of other settlers, each of the appellants has the same

proportionate share and interest in the water rights of

the Salmon River Project as he would have if there

had never been contracts outstanding for more than

35,000 irrigable acres.

The learned counsel for appellants, in discussing the

Smith case, supra, in this Court and in the Supreme

Court of the United States, omitted the most pertinent

portions of both opinions. The Supreme Court said

(226 U. S. 152, U. S. Sup. Ct. Advance Opinions, Dec.

15, 1924, p. 89):

'The bill practically disregards the stipulations

fixing the price of water rights at $40 an acre, and

proceeds on the theory that the amount of the lien



intended by the Carey Act is to be determined by

distributing the total actual outlay for irrigation

works, etc., with reasonable interest thereon, over

all of the reclaimed lands on an acreage basis.

Applying that theory, the bill alleges that if the

supply of water is found to be adequate for 60,000

acres, and no more, the amount due is to be com-

puted at $60 an acre; and if the supply is found

to be adequate only for a smaller acreage, a cor-

respondingly higher rate is to be used in the com-

putation. This theory involves a determination

of the total outlay and of the total area reclaimed.

In view of what is comprehended in these ques-

tions, they should be determined once for all.

Every contract holder has an interest in them

and will be affected by their determination, how-

ever made. It is of concern to him, not merely

whether his tract is held to have been reclaimed

and to be chargeable with part of the general

outlay, but also whether and to what extent other

lands are in the same situation. In this and other

respects what is determined in respect of other

holders is of direct concern to him. In short, the

interests of the contract holders are so related

that an effective and just determination of the

questions can only be had in a proceeding to which

all are parties."

The allegations referred to in this statement have

all been eliminated from the bill of complaint by the

amendments already referred to. When the Smith

case was before this Court, 273 Fed. 1, Judge Wolver-



ton, at page 5, premised his decision by stating that

if the action was merely a proceeding for the fore-

closure of a mortgage lien and nothing more, the other

contract holders within the project were neither nec-

essary nor indispensable parties. He then goes on to

discuss the various allegations of the bill and the con-

troversy over the sufficiency of the water supply.

And in the portion of this opinion referred to in appel-

lant's brief at the top of page 22, the omission of which

is indicated by asterisks, the Court states:

'Then there is the contention of the plaintiff

that all the water users who will finally be entitled

to water must be required to pay, not $40 per

share for each share or interest in the system, but

$60 and a greater sum according as the acreage

subject to irrigation from the system is reduced

by delimitations made, or that will of necessity

be required to be made, to meet the inadequacy

of the supply of v/ater available for irrigation

purposes.

''It is the very theory and purpose of the bill

of complaint, as becomes apparent from a reading

of it, to enforce the alleged lien for the larger

am.ount, so as to require the diminished area to

bear the burden of the entire cost of construction.

It is obvious, therefore, that in a comprehensive,

equitable, and fair readjustm.ent of the matters

pertaining to the unfortunate situation, all the

contract holders will be affected in a greater or

less degree, and that the rights of each shareholder

are more or less dependent upon the rights of
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every other shareholder. This manifestly and nec-

essarily will affect in greater or less degree the

extent and dignity of the rights and holdings of

a very great number, if not all, of the contract

holders of shares under the project. So it would

appear that a final decree cannot be made or

entered in the case at bar without affecting mate-

rially perhaps all the contract holders in the

project, or at least without leaving the controversy

in such condition that its final determination may

be wholly inconsistent with equity and good con-

science. The suit, considered in respect to the cor-

relative rights involved, is not one for foreclosure

merely, hut by nature resembles more nearly one for

specific performance, the termination of which will

perforce of its very consequences affect in some

measure all the contract holders by reason of the

inability of the construction company fully to per-

form on its part." (Our italics.)

It thus appears that the pleadings in the present case

and in the Smith case are entirely different as far as

the question of parties is concerned and that the allega-

tions upon which this Court, the lower Court and the

Supreme Court of the United States held that tlie

other settlers were necessary parties are not to be

found in the pleadings now before this Court.

In this connection we also call the Court's attention

to the decision of the Court below on petition for re-

hearing (Rec. p. 103)

:

''The petitions for rehearing in the above num-

bered cases are substantiallv the same and involve



identical questions. Every point urged has here-

tofore had my earnest consideration—in some in-

stances several times. The recent decisions of the

Supreme Court in the Max Smith case, and in the

Gooding case, are in affirmance of judgments of

this Court, which judgments have not been thought

to be inconsistent with the conclusions reached in

the cases under consideration, and I find nothing

in the decisions of the Supreme Court necessarily

out of harmony with such conclusions.

''Accordingly, the petitions for rehearing are

denied."

Furthermore, as stated above, counsel for appellants

has confused the well established distinction between

necessary parties and indispensable parties, and he is

assuming erroneously that this Court and the Supreme

Court of the United States held in the Smith case that

the absent defendants were indispensable parties. A
reference to the decisions in question shows the error

of this contention. In the Supreme Court opinion as

reported in the Lawyers Edition, Advance Sheets, p.

89, the Court says:

''On the defendant's motion, the District Court

ruled that the other holders of water right con-

tracts were necessary parties and ordered that the

plaintiffs bring them in."

A little later, the Court states:

"But, as the bill was dismissed because of the

refusal to bring in additional parties, the only
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question here is whether the parties indicated were

necessary parties."

It thus appears that the other settlers were held to

be necessary parties only in the Smith case and there

the question had been raised by motion and before

trial. In the present case, the question was not raised

by motion to dismiss, nor was it raised in the answers

as counsel for appellants erroneously assumes at p. 37.

He is perhaps not aware of the exact provisions of the

pleadings filed by the former attorney for his clients.

In fact, the only manner in which the matter was pre-

sented to the lower Court was in a motion for non-suit

during the course of testimony taken before the exam-

iner (Rec. p. 151), and in the petitions for rehearing,

which were denied in the decision quoted above. It is

thoroughly settled that if the absent parties were nec-

essary parties the objection might be waived, and this

appellants have clearly done by failing to set up the

want of parties in their answer. See Equity Rules 29,

43 and 44.

In the well considered case of Benedict vs. Setters,

et al. (C. C. A. 8th Cir.), 261 Fed. 492, the Court, at

pages 502, 503, points out that the plea of misjoinder

of parties is necessarily a question of law and not of

fact, and after stating that during the entire pendency

of the action in the Court below the question was not

presented to the Court for its action, the Court refers

to equity rule 29 and states:

'This not having been done, and the case having

been tried through upon its merits, with no action
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on the part of the defendants, it was clearly non-

prejudicial, and the right to object at this time

was waived by the appellants, and the question is

not here for determina^on by this Court upon

this appeal."

Equity Rule 44 provides:

"If a defendant shall, at the hearing of a cause,

object that a suit is defective for want of parties,

not having by motion or answer taken the objec-

tion and therein specified by name or description

the parties to whom the objection applies, the

Court shall be at liberty to make a decree saving the

rights of the absent parties."

The motion for non-suit did not specify the names

of the parties whose presence was claimed to be indis-

pensable, nor did it specify them, by description

as required by the rule above quoted, and we submit,

therefore, that the objection was not made in accord-

ance with the equity rules and was clearly insufficient

from the standpoint of pleading and practice.

In addition to the statement made by the learned

Trial Court in the decision on rehearing quoted above,

we call the Court's attention also to the unreported

decision of the same learned Judge in the case of the

Equitable Trust Company of New York vs. Martin

Olsen, Equity No. 808 in the Idaho District, rendered

April 1, 1922, where the Court in a similar foreclosure

action upon pleadings practically identical with those

now before this Court, said

:
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''Other major cases are in the main ruled by the

Martens case, supra. While in the abstract de-

fendant's objection that there is a want of indis-

pensable parties is not without merit (Common-

wealth Trust Co. vs. Smith, 273 Fed. 1), it may

be obviated here, as in the Martens case, by assum-

ing that the water supply is distributable pro rata,

not to the patented land alone, but to all lands

for which there are outstanding contracts. To

avoid the necessity of bringing in all claimants,

particularly those upon the unpatented lands,

plaintiff is apparently willing that the adjudica-

tion be made upon that assumption, and the de-

fendants cannot complain, for in no contingency

could they suffer from such course, and there is

a chance that they may profit."

In a later decision, also unreported, entitled: Equit-

able Trust Company of New York vs. D. R. Langlois,

et al.. No. 795, in the Idaho District, decided Novem-

ber 29, 1924, after the decision of the United States

Supreme Court in the Max Smith case, the learned

Trial Judge, referring to that decision and to appel-

lants' contention as to its application to the present

cases, says:

''In affirmance of the judgment of the lower

Courts, it is there held that upon a Carey Act

project where the available water supply is in-

sufficient to cover all outstanding contracts, and

there is a controversy whether the water is distrib-

utable to all the contracts ratably or only to a portion
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of them, all contract holders are necessary parties

defendant to a suit to foreclose the lien of any one

contract. Since the Smith case was decided here

we have entertained a large number of foreclosure

cases of like character, without requiring all the

settlers to be brought in, but always upon the

condition and with the understanding that plain-

tiff's recovery was to be limited to the amount

remaining due upon the purchase price, assuming

the least amount of water the defendant settler

would be entitled to receive under any possible

theory of the law. The plaintiff thus waives its

contingent right to recover more and the defendant

cannot possibly be prejudiced." (Our italics.)

We think, therefore, that appellants' objection for

want of indispensable parties is without merit, and in

this connection we call the Court's attention to the

fact that the appellants waived their motion for non-

suit by thereafter introducing evidence. It hardly

seems necessary to cite authorities upon this point, but

we call attention to the following decisions of this Court:

Coeur d'Alene Lumber Co. vs. Goodwin, 104

C. C. A. 413, 181 Fed. 949.

Northv/est Steamship Co. vs. Griggs, 77 C. C.

A. 28, 146 Fed. 472.

Levy vs. Larson, 92 C. C. A. 562, 167 Fed. 110.

Copper River & N. W. Ry. Co. vs. Heney, 128

C. C. A. 131, 211 Fed. 459.

Courtnay vs. King, 220 Fed. 112, 136 C. C. A.

204.

Dupree vs. United States, 2 Fed. (2nd Series)

44, and other cases cited.
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II

CONTRACT DID NOT CALL FOR SPECIFIC

AMOUNT OF WATER
Counsel for appellants attempts to re-open the ques-

tion in this Court that the State and settlers' contracts

on the Salmon project and other similar Carey Act

Projects in Idaho provide for a specific amount of

water, which in the present case is equal to one one-

hundredth of a cubic foot per second of time. He

contends further that this is a continuous flow during

the statutory irrigation season from April 1 to Novem-

ber 1, regardless of the fact that nobody uses water

on the Salmon Project during April and October, and

by a mathematical computation counsel concludes that

4.2 acre feet of water per acre per year is called for

by the contracts and must be furnished whether needed

or not. We submit that this question is entirely fore-

closed by the decisions of this Court in Caldwell, et al.

vs. Twin Falls Salmon River Land & Water Company,

et al., 155 C. C. A. 17, 242 Fed. 177, and same case,

272 Fed. 356. As pointed out in the decision of the

learned Trial Judge (Rec. p. 69), his original decision

in the Caldwell case had determined that the contract

called for 2^ acre feet of water per acre per season

(225 Fed. 584), and that for this reason evidence

touching duty of water was immaterial. This deci-

sion was reversed on the first appeal, this Court hold-

ing, in effect, that the one one-hundredth of a cubic

foot per second was merely a rate of How, and that the

Court should determine the amount of water required

for beneficial use in accordance with the usages of
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good husbandry (242 Fed. 177). On the second appeal,

272 Fed. 356, at page 362, this Court, in referring to

its previous decision, said:

**The Court held that the settlers were entitled

under this contract to one-hundredth of a second

foot of water per acre, provided such quantity could

he beneficially applied, but were not entitled as a

contractual right to 2^ acre feet per acre as held

by the District Court, since that amount was

merely determined in an advance estimate made

by the proposer of the plan as to the capacity of

the system."

In the case of Idaho Irrigation Co. vs. Gooding, 265

U. S. 518, 68 L. Ed. 1157, also involving similar issues

in regard to a Carey Act Project in Idaho, the Supreme

Court of the United States said, 265 U. S. 523, 68

L. Ed. 1160:

'The allowance of 2^ acre feet per acre is

much less than the quantity stipulated in the con-

tract, hut the reduction hy the Court was properly

made under the Idaho statute, which requires that

the amount of water allowed shall never be in

excess of the amount used for beneficial purposes

(Comp. Stat. 1919, Sec. 7033), and the statute

which forbids the use by any water-right owner of

more water than good husbandry requires (Sec.

5640). These provisions are to be read into the

contracts. State vs. Twin Falls-Salmon River

Land & Water Co., 30 Idaho, 41, 77, 166 Pac. 220."
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In quoting from this decision at page 40 of appel-

lant's brief; counsel has erroneously used the expres-

sion *Vas probably made under the Idaho statute",

instead of 'Vas properly made", etc. When this ob-

vious error is corrected, it is apparent that the Supreme

Court of the United States expressly determined that

Carey Act settlers were not entitled to a specific amount

of water equivalent to the contract rate of flow through-

out the statutory irrigation season, unless they could

show that that amount was not in excess of the rea-

sonable water duty, when due consideration is given

to the arid area and the limited amount of water

available for its reclamation. If we refer to the case

of State of Idaho and Rayl vs. Twin Falls Salmon

River Land & Water Co., 30 Ida. 41, 77, 166 Pac. 220,

we find the same rule expressly laid down by that

Court. In 30 Idaho, pp. 77, 78, the Court states:

"It should be noted that the provisions of the

statutes of the state are expressly referred to and

made a part of the contract between the Construc-

tion Company and the settler. By Sec. 3293,

Rev. Codes, it is provided that no person entitled

to the use of water from any ditch or canal must,

under any circumstances, use more water than

good husbandry requires for the crop or crops

that he cultivates. By reading this law into the

contracts, it would follow that the settler is en-

titled to receive the amount of water specified in

his contract to the extent necessary to irrigate the

crop or crops which he cultivates in accordance

with the usages of good husbandry. He would not
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be entitled to receive a greater amount than is

necessary to irrigate his crops, nor in any event

a greater amount than that specified in the con-

tract." (Our itaUcs.)

In the later cases cited by counsel in this portion

of his brief, viz: Tapper vs. Idaho Irrigation Co., Ltd.,

36 Ida. 91, 210 Pac. 591 (materially modified on re-

hearing); Boley vs. Twin Falls Canal Co., 37 Ida. 318,

217 Pac. 258, and State vs. Twin Falls Land & Water

Co., 37 Ida. 73, 217 Pac. 252, the Court did not pur-

port to overrule the Rayl decision and in fact those

cases cite it and are in no way in conflict with it. In

none of them was the contention advanced that the

settlers Vv^ere claiming more water than they could use

beneficially in accordance with the usages of good hus-

bandry. Furthermore, a careful reading of the two

cases last cited makes it entirely clear that the diffi-

culty on the Carey Act Project there involved was

that the natural flow of Snake River was insufficient

to supply, during the height of the irrigation season,

water at the contract rate of one-eightieth of a cubic

foot per second, and that because of this insufficiency

it had become necessary to acquire storage rights and

to furnish storage water during the summer months in

order to bring the flow in the canals up to the contract

head.

In our brief as cross-appellants in these cases, we

have called attention to the only theory upon which

the duty of water can be held to be immaterial in these

cases, and that is that the action of the State Land

Board and the Secretary of the Interior in reducing
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the project to a compact area of 35,000 irrigable acres,

was a conclusive determination that there was an ample

supply of water for that acreage and the contention

advanced by appellants that they are entitled to the

specific amount of 4.2 acre feet of water per season

would render these decisions nugatory and require the

contraction of the project to a much smaller acreage.

Ill

INTEREST CHARGES

The argument advanced upon the question of inter-

est in our opinion is fully met by the decision of this

Court in Glavin vs. Commonwealth Trust Company,

295 Fed. 103, where the identical question was raised

and determined. This Court, at page 105, said:

"The contracts provided for interest at 8 per

cent, per annum from the date on which the statu-

tory notice is given that the company was pre-

pared to furnish the water, and the plaintiff

alleged that due notice was given that water

would be available on and after April 12, 1911.

The defendants by their answer admit that 'due

notice was given the entrymen and owners of said

lands by the construction company that it was

prepared to deliver water for the irrigation of said

lands on and after the 12th day of April, 1911';

but the contention of the appellants is that the

notice was ineffectual for any purpose, for the

reason that the construction company never has

been able to deliver to them 2^ acre feet of

water, for which reason they are not obligated to
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pay any interest. By their pleadings the defend-

ants to the suit did not question the sufficiency

or propriety of the statutory notice, which was,

on the contrary, recognized by them in obtaining

patents for their lands, and in demanding and

receiving water from the company for the irriga-

tion thereof during a long series of years.

''It is undisputed that, because of the unfortu-

nate mistake that has already been alluded to,

the contracts called for a far greater supply of

water than was really available—the Trial Court

having found, after a most careful consideration

of the evidence and of all of the facts and circum-

stances of the case, that the amount of water re-

ceived by the appellants is approximately only

76 per cent, of the amount contracted for, being

the same proportionate quantity received by all

other irrigators under the system, the purchase

price of which should bear interest during the

time the appellants received and used the water

at the rate of interest specified in the contracts.

That is, we think, in accordance with the decision

of this Court in the Martens case, supra, and as

near absolute equity as the facts and circum-

stances of the case admit of."

The ruling in the case of Twin Falls Oakley Land &
Water Company vs. Martens (C. C. A. 9th Cir.), 271

Fed. 428, is to the same effect. In this case the Su-

prem.e Court of the United States denied the settlers'

petition for writ of certiorari, 257 U. S. 637, 66 L. Ed.

410.
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In this connection we call the Court's attention to

the discussion of interest in our brief as cross-appellants,

pages 16-19, and pages 32-45, and to the distinction

clearly established by the authorities there cited be-

tween the right to recover interest in accordance with

the provisions of an express contract, which is what we

are contending for, and the right to recover interest

upon unliquidated damages, which the Court erroneous-

ly allowed these appellants to do. As stated in the

Glavin decision, supra, the plaintiffs in foreclosing on

these water contracts were entitled to interest from

April 12, 1911, upon the balance of the principal due

in accordance with the provisions of their contracts.

Defendants, however, in these cases sought to estab-

lish certain setoffs, and when the Court allowed these

setoffs it allowed them not as of the date such amounts

were liquidated and determined, or in other words the

date of the decrees, but as credits against the principal

from April 1, 1912, and the effect of this decision was

to double the amount of the setoffs by giving defend-

ants approximately 100 per cent, interest on these

deductions, and, as urged in our former brief, we think

this action was clearly erroneous.

IV

CONCLUSION

Several other points are casually mentioned in the

brief of appellants, with the statement that they will

be insisted upon in oral argument. Not being advised

as to what these contentions are to be, we are obviously

not in a position to reply. We wish, however, to call
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the Court's attention to the fact that the cases of

Glavin vs. Commonwealth Trust Company and Twin

Falls Oakley Land & Water Company vs. Martens,

supra, have definitely established the right of cross-

appellants to foreclose the Carey Act liens in these

cases and that the objection to the form of decree at

page 34 is wholly immaterial. The lien holder under

Section 3023, Idaho Compiled Statutes, cannot bid

any more than the amount of the lien against the

respective tracts, and if any other person should bid,

it cannot be assumed that the Trial Court will award

the surplus to any person not beneficially entitled

thereto.

One further question arises in the case of Frank

Caudle and wife vs. Peoples Savings & Trust Com-

pany, which is referred to at page 54 of appellants'

brief. The record, pages 156-158, shows that this

defendant, due perhaps to some default in delivery, did

not have sufficient water for his crops in the year

1911; that he filed a damage suit against the Land

and Water Company, and in a settlement thereof ob-

tained a credit of $4.00 an acre on the principal of his

water contracts and about a year's interest. This

occurred in March or April, 1913, and this defendant

never made any payments on account of his contracts.

The result of this credit is that, due perhaps to some

special considerations applicable to his case, he re-

ceived credit for the interest accruing before April 1,

1912, upon his water contracts, and the Trial Court in

the other cases gave the other defendants a similar

credit. The situation is, therefore, entirely different
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from what it would have been had Caudle paid the

Company in cash for the 1911 interest. He surely

cannot be entitled to have this interest credited but

once, and it is entirely clear from his testimony that

in addition to receiving credit for one year's interest

he also obtained a credit of $4.00 per acre upon the

principal of his contracts and to that extent he has

received a very considerable advantage over the other

defendants.

For these reasons, we respectfully submit that the

decrees in question should not be modified in any of

the respects urged by appellants, but that on the other

hand the modifications urged in our brief as cross-

appellants in these cases should be made.

Respectfully submitted,

OLIVER 0. HAGA,
McKEEN F. MORROW,
J. L. EBERLE,

Solicitors for Appellees,

Residence: Boise, Idaho.


